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Order-In -Appeal and date AHM-EXCUS-Q.02'.-APP-280/23-24 and 15.03.2024

"CJTITTr~Tfm/ $fl sria@, snga (erfe)(if)
Passed By Shri Gyan Chand Jain, Commissioner (Appeals)

('cf) arta a) f2ala]
19.03.2024Date of Issue

Arising out of Order-In-Original No. GST-06/D-
(s) VI/O&A/539/Yogesh/AM/2022-23 dated 27.1.2023 passed by The

Assistant Commissioner, CGST Division-VI, Ahmedabad North

\jjcftacf>af c:ITT~~'qa"f 1 Yogesh Kantilal Patel
("'f) Name and Address of the Plot No. 7, Greenwood Near Parth Party Plot,

ChandlodiyaAppellant Ahmedabad - 380060

l& nf#zr a4l-?gr srials srgra mar 2 at agz star k 4fa nfenfaR aatu +rd re#
sf@rm1t air zftsrar gr@err lea rqamar&, staraaark fasgtar2

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

Revision application to Government of India:

(1) ah{tr 5qraa ra sf@)Ra , 1994 Rt err saa fl aarg rgmtri hala ear#t
Gr-tr # rra vgmh sin«faglrr seat sfPa, sq ant, fa iara, zua ft,
4tfif, sf7aatr srar, ir f,& fact: 110001 #tRtstafe :

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, NewDelhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section ( 1) of Section-
35 ibid: -

.007,N.if mm«r #fr arr amr#a ft aRmra fat serr«rmarm tr
?-.gigs? rust itargfit, rtrerr tr suerat? azft are+

I -~ ·•••~• ,.,· ~-::rl- -A-~--~~-::rl-.$, #@%y --is« er mr au tr««r«+ es efld,rd any loss of goods where the loss occur in transit from_ a factory to a
\., '"~ar-ehop§e or to another factory or from one warehouse to another during the course
~@f-f):rntessing of the goods in a warehouse or in storage whether m a factory or m a

warehouse.
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(a) Ta@hag~hturprf4faaumt k Raffo if suit gr«a ngt ,
s«grant gr«ca aRazamusrmahargfhftaqr7grfaffaa 2

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

('Ef) atfB1=f '3grad Rt sgrza gee# h srar eh fg Rt z4etafer Rt&?st arr sitz
arru farat Fcl cfi ~' ~ %- irRJ" 1flfur cfl" ™~~ GJR if fa sf@efn ( 2) 1998
mu 109 irRl"~fcii"i:; rn:i:w1

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998. •

(2) at 3araa tea (rfta) Rural, 2001 %°R<nr 9 %-~ Fclf.-lR'z™ms4T~-8 ii°tfr
#fit i, 3fa s?r eh 4fa smr?gr )fa faa cfi"f +ITTf # 4flam-reu zflzr fRt zt-?t
4fat a arr 5fa saaa [n tr Reg sk rr arar < mr gr gff a sia«a at 35-~ if
faff?a $r ah g+ram ha«krrrerr-64rt #Rt fa fr giftafe

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head ofAccount.

(3) Rfa sacra arr sztir zau4ar s?ttsat#zatst 2oo/- fl {rat#R
\lJTC!; st sgt ia4an gmTa?srarzt at 1000/- 457 f7a gram #st sty

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

tar gen, hr£ta sgraa gasvieara sq4la nnf@el#wrh#frsf:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ht sgr«a grasf@ft, 1944 ftr 35-40/35-zh si«fa:
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) -3-aiR!Rsl a qRa t aarz srarz a sarar Rt zf, sflr a ma ·m+rr ZFfi, W'4"
grad rea vi aata sf)fl nf@ear (fez) #t4fr fr ff@a, rzarala 2a mt,

cil§-1-llffi 'BcR, 3'fff{'cjT, PR~{i-11~1{, 61$_-l-tqltjlq-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para. ·,

The appeal to the Appellate Tribunal sh~ b~filed}n quadruplicate in form EA-
/ .' r'.! . '3 as prescribed under Rule 6 of Central Etxc\se(f\,ppeal) '·. Rules, 2,001 and shall be

accompanied against (one which at least' 'snbuld--;,.be ?,CCQmpariied by a fee of
-, ,,.;',# I ; --1

Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amqunf_9f,duty /penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and ab.9: -, ,,~p; ;,; r~spectively in the form of
crossed bank draft in favour of Asstt. Registaj-:.pf;;~s'f:~~· of any nominate public

$ so =2 ..l ~--~.~ )~ _, 1

;,~~-:~r ·r}j.·\.. /~~ .. ~--1\ .,,o ____...,a.;'\ ......,'/
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) 4Res st?r#&grif#rglr? at 7@t4a sitar #f flr gnatssf
infr sr fgg s as h?a zag sf R frat 4dlmf au a fg ren@fa d{ cft41<i
ran?laur rtvasfta{trata caaa farstar2

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) arr4 area srf@Rm 1970 zr itfea ft g4fl -1 a sia«ia RmKa" fcn(( 3T¥fR ~
ear znr«rkr rznfnf ffqf@eat aagr@a Rt ua 7Raus6.50 ktarnt
ea f@mear@tr afeq

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) <a it «iaf@a mrci t f.-14~ 01 ~m~# al'R m tr snaff fat srar ? sir mlTT
een, h#tr sgraa teenvi hara sf@fl rnnrf@2aw (4raff@fer) ft, 1982 ffga

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tar gr«ea, h#tr sgraa greea vi datast +mt1f@azwr (f@«e) lfcl1 m arnm%~
if cfidoq fl i ·II (Demand) ~~ (Penalty) cp1 10%a sat #arf ct I f 2 zraif#, srferaar gf sat
10~~ii {Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

aft3ta grea sicata a siafa, gr@ ztr#frt +rw (Duty Demanded) I

(1) is (section) llD%~f.rmfurufu;
(2) ~~~~#"Ulm-;
(3) a+az3hfzfrkfr 6 hazeruf

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:Ese) amount determined under Section 11 D;
J ffJ/!J¾;- \t . (ii) amount of erroneous Cenvat Credit taken;

·.. ~ ~) }J: ,,4 ;'. , (iii) amount payable under Rule 6 of the Cenvat Credit Rules ...,\ ..._, .. ,.,,. /,t '/ i

.3Jf@j4sear a#aafrnear #«er sat «ten srerar cannze fafaaatwt fa nri#ae,1o% marr at sat#aee c11Ra gt aa awsa10% {ratr RR \lJT "ffclicIT i,
In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute."
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F.No. GAPPL/COM/STP/4964/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by Mis. Yogesh Kantilal Patel, Plot No 7, Green wood, Near

Parth Party Plot, Chandlodiya,Ahmedabad-380060, (hereinafter referred to as "the appellant")

against Order-in-Original No. GST-06/D-VI/O&A/539/Yogesh/AM/2022-23 dated_ 27.01.2023

(hereinafter referred to as "the impugned order") passed by the Assistant Commissioner, Central

GST, Division VI, Ahmedabad North (hereinafter referred to as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.

AGOPP7500N. On scrutiny of the data received from the Central Board of Direct Taxes (CBDT)

for the FY 2015-16, it was noticed that the appellant has shown income from services in their ITR

reflected under the heads "Gross Receipt from sales of services (Value from ITR)"filed with

Income Tax department. Details of the same are as under:

F.Y. Gross Receipt from sales of services(as per ITR) Service tax not/

Short paid

2015-16 91,52,000/- 12,77,007/-

Accordingly, it appeared that the appellant had earned the said substantial income by way of

providing taxable services but had neither obtained the Service Tax registration nor paid the

service tax. The appellant were called upon to submit copies of required documents for assessment

for the said period. However, the appellant had not responded to the letters issued by the
department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. CGST-06/04

1046/O&A/Yogesh/2020-21 dated 24.03.2021 demanding Service Tax amounting to Rs.

12,77,007/- for the period F.Y. 2015-16 under proviso to Section 73 of the Finance Act, 1994.

The SCN also proposed recovery of interest under Section 75 of the Finance Act, 1994; and

imposition of penalties (i) under Section 77 & Section 78 of the Finance Act, 1994.the SCN also

proposed the service tax demand on the income earned during the F.Y. 2016-17 and 2017-
18Upto June-2017).

2.2 The Show Cause Notice was adjudicated ex parte vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 12,77,007/-only was

confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with

Interest under Section 75 of the Finance Act, 1994 for the period FY 2015-16 . Further (@)

Peaty or Rs. 12,77,007i- was imposed on ts a)e#a&ion 78 or he Finance Act,

1994 and (11) Penalty of Rs. 10,000/- was imposed fft~~- -~{~kt under Section 77 of the
F. ~r ·· l~\\(-> ~1nance Act, 1994. : 2%$fjr 

AN. '"-~.,.,~~.,.<S'·/
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F.No. GAPPL/COM/STP/4964/2023-Appeal

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal, inter alia, on the following grounds:

The appellant submitted that they were engaged in providing hostel accommodation

facilities to students. The activity is covered under negative list of services, therefore they

did not get registered with the service tax department. They have not received the SCN

and letters as the address mentioned in the SCN/OIO is being vacated by them in

2017and residing at Plot No 7, Greenwood, Near Parth Party Plot, Village-Cahndlodiya,

Ahmedabad-380060.due to above they couldn't present their case before the adjudicating

authority. Denying such opportunity is violation of principle of natural justice. They

came to know about the matter when the call from department was made to them on
12.05.2023 to collect the copy of OIO.

° Further they stated that 03 PH in a single letter can't be given and the same can't be said

that they have been given the proper opportunity to present their case. The appellant

submitted that only on the basis of data provided by the income tax department, Show

Cause Notice was issued without further verification and the same is vague and cryptic.

The appellant submitted that they have suppressed nothing from the department and

therefore the extended period can't be invoked in their case and the entire demand is time

barred. They requested to set aside the impugned 010 and allow their appeal.

4. Personal hearing in the case was held on 12.03.2024. Shri Keyur Kamdar, C.A. appeared

for personal hearing on behalf of the appellant. He stated that his client didn't received the SCN,

PH letters and impugned OIO due to change in the address. OIO was passed ex parte.they

received the IO later from the office when a call came from the office.so he requested to remand

the matter.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions made

in the Appeal Memorandum and documents available on record. The issue to be decided in the

present appeal is whether the impugned order passed by the adjudicating authority, confirming

the demand of service tax against the appellant along with interest and penalty, in the facts and

circumstance of the case, is legal and proper or otherwise. The demand pertains to the period FY

2015-16.

6. I find that in the SCN in question, the demand has been raised for the period FY 2015-16

based on the Income Tax Returns filed by the appellant. The appellant failed to file their reply

against the letter issued by the department. Therefore the i~was issued considering
..,. r:-•:~' ·~.:•_,,·'r-C ,-. r:.,;,{ ... r/'" ~

· . / ?_i"'° (J·f:J.:1.,~'"7s~:~7
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F .No. GAPPL/COM/STP/4964/2023-Appeal

the value shown against "Sales of Services" value provided by the Income Tax Department.

Further as no one attended the personal hearing, the adjudicating authority adjudicated the matter

ex parte.

7. Now, as per submission filed before me it is seen that the appellant didn't received any

letter and SCN due to change in the address and for the same reason he couldn't present their

case before adjudicating authority. The matter is decided on the ex parte basis. Now as the

appellant has conveyed the new address for any correspondence. Therefore, this will be fit to

remand the matter for necessary verification at the adjudication stage with the direction to the

appellant to submit all the required documents before the original adjudicating authority.

8. In view of above, I allow the appeal by way ofremand.

9. 3fCITTYl"cRlfIDU~cITT"rr{afCITT191TGi92.l<l '39<1-cti~"fl"~~~ I

The appeal filed by the appellant stands disposed of in above terms.

Attested

~
Manish Kumar
Superintendent(Appeals),
CGST, Ahmedabad

By RPAD I SPEED POST

To,
Mis. Yogesh Kantilal Patel,
Plot No 7, Green wood,
Near Parth Party Plot,
Chandlodiya,Ahmedabad-380060

The Assistant Commissioner,
CGST, Division-VI,
Ahmedabad North

(stia$)
~(a:rcftffi)

Date: )S·oJ-2.4-

Respondent

Copy to:
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North
3) The Assistant Commissioner, CGST, Division VI, Ahmedabad North
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North316 ((or uploading the OIA)
) Guard File %jN

6) PA file ' &±}
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